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CHANDLER, J., FOR THE COURT:
1. The Adams County Chancery Court granted a divorce to October and Anitra Fulton on the
grounds of October’s habitual cruel and inhuman treatment. Anitrawas awarded custody of the children.
October gopeds, raisng the following issues.

|. WHETHER THE CHANCELLORPROPERLY GRANTED A DIVORCEON THEGROUNDS OF
OCTOBER' SHABITUAL CRUEL AND INHUMAN TREATMENT

1. WHETHER THE CHANCELLOR PROPERLY DENIED OCTOBER'S COMPLAINT FOR
DIVORCE ON THE GROUNDS OF ADULTERY

1. WHETHER THE CHANCELLOR' SAWARD OF VISITATION TO OCTOBERWASPROPER



V. WHETHER THE COURT PROPERLY ADMITTED ANITRA’S MEDICAL RECORDSINTO
EVIDENCE

2. Finding no error, we affirm.
FACTS

113. October and AnitraFultonwere married onMay 25, 1999, but they had lived together snceMay

of 1991. The parties had three children, al of whomwere born beforethe marriage. On May 23, 2002,

October filed a complaint for divorce on the grounds of irreconcilable differences. Anitra filed a
counterclaim, aleging that she was entitled to a divorce based on October’s habitud cruel and inhuman
treatment. October amended his complaint and aleged that he was entitled to divorce on the grounds of

adultery and habitud cruel and inhumean treatment. The Fulton family lived together, and October and

Anitradept in the same bed, until Anitraand the children moved out in late February of 2003.

4.  Anitra admitted that she had engaged in an adulterous reaionship while she was married to

October. The adulterous relationship ended in November of 2001, and in December of 2001 she

confessed to her husband that she had an affair and that she had ended it. After Anitra admitted to the

affair, the couple continued to live together and eventudly resumed sexud rdations.

15.  Anitratedtified that October physicaly abused her throughout the marriage. Anitraaleged three
specific ingances of cruel and inhumantreatment. When Anitrawas pregnant with her third child, October,

then a live-in boyfriend, kicked her from behind and bruised her tailbone. In June of 2002, October

scratched the indde of her mouth and hit her in the back. Anitrafiled crimina chargesagaing October, to

which October pleaded guilty. At trid, Anitra called corroborating witnesses who verified theinjuries. In
October of 2002, after the divorce had been filed, Anitra saw her husband in a car with Ms. Gaylor,

October’ sgirlfriend at the time, and followed them. When they stopped, Anitraattempted to takeapicture



of October withMs. Gaylor. Ms. Gaylor took the cameraout of Anitra s hand and hit her. Anitrahit her
back, and the two of themstarted fighting. Ms. Gaylor’s friends and Sster came to Ms. Gaylor’sad and
severdly injured Anitra October watched the incident in his car and did nothing to help. Anitra received
trestment for her injuries at a hospital emergency room.

T6. The chancedllor awarded Anitraa divorce on the grounds of habitud cruel and inhumean trestment
and denied October adivorceonadl groundshe dleged. Anitrareceived primary physical custody of their
children. October was to have custody on Sundays and Mondays of each week.

|. WHETHER THE CHANCELLORPROPERLY GRANTED A DIVORCEON THEGROUNDS OF
OCTOBER' SHABITUAL CRUEL AND INHUMAN TREATMENT

17. Conduct that evinces habitud cruel and inhumantrestment must be suchthat it either (1) endangers
life, limb, or hedlth, or creates areasonable apprehens on of such danger, rendering the relationship unsafe
for the party seeking rdief, or (2) is so unnaturd and infamous as to make the marriage revolting to the
nonoffending spouse and render it impossble for that spouse to discharge the duties of marriage, thus
destroying the basis for its continuance. Daigle v. Daigle, 626 So. 2d 140, 144 (Miss. 1993). This
ground for divorce must be provenby the preponderance of credible evidence. Smith v. Smith, 614 So.
2d 394, 396 (Miss. 1993). Although the cruel and inhuman trestment usualy must be shown to have been
systematic and continuous, asngle incident may provide groundsfor divorce. Rakestraw v. Rakestraw,
717 So. 2d 1284, 1287 (18) (Miss. Ct. App. 1998). A chancdlor’ s finding that this standard of proof is
satisfied issubject to an abuse of discretion standard of review. Wright v. Wright, 823 So. 2d 586, 587
(T6) (Miss Ct. App. 2002) (citing Shoddy v. Shoddy, 791 So.2d 333, 344(143) (Miss.Ct.App.2001)).
18.  Anitratedtified to three specific instances of crue and inhuman treatment on the part of October.

One ingance occurred before the parties were married and one instance occurred after the parties



separdion. Anitraclamed that there were many other instancesinwhich she caled the police on October
but never pressed charges. October denied that he had ever hit Anitra, but he did admit that he pleaded
guilty to a charge of Imple assault, and he did admit that he did nothing to help Anitra when his then-
girlfriend attacked her.

T9. Anitra caled three witnesses that were able to verify October’s abuse againgt Anitra.  Jeanie
Johnson, Anitral smother, testified that there were two occasions that she saw bruiseson Anitra. Christine
Green, aclosefriend of Anitra s, testified that there were many ingtances in which Anitra caled her late at
night and talked about the atercations that she had withOctober. Therewas one occasoninwhich Anitra
came over to Green’ shouse after an argument with October where she was nervous, extremely upset, and
crying. Loretta Herbert, Anitra's cousin, testified that in June of 2002 Anitra called her to take pictures
of the bruises Anitrahad on her face and scratches she had ingde her mouth. Herbert aso testified that she
vidted the Fultons house severa timesamonthand noticed the tensgoninthe household. Specificdly, she
noted that October refused to speak to hiswife. Herbert aso testified that Anitra asked Herbert to take
her to the emergency room when October’ s then-girlfriend attacked Anitra because October refused to
help.

110.  Although Anitratestified only to three specific instances of physica abuse on the part of October,
and only one ingance occurred during the course of the parties marriage, her own testimony and her
corroborating witnesses testimony demonstrated a pattern of abuse that enabled the chancellor to grant
adivorce on the grounds of habitud crud and inhuman trestment.

1. WHETHER THE CHANCELLOR PROPERLY DENIED OCTOBER'S COMPLAINT FOR
DIVORCE ON THE GROUNDS OF ADULTERY



f11.  Althoughacomplainant isentitled to divorce onthe grounds of adultery, the defenseof condonation
isrecognized inour law. Wood v. Wood, 495 So. 2d 503, 505 (Miss. 1986). Condonation isthe express
or implied forgiveness of a maritd wrong on the part of the wronged party. 1d. The mere resumption of
residence does not congtitutecondonation, and condonationis conditioned on the offending spouse’ sgood
behavior. Id.

12. Anitratedtified that she ended her adulterous affair in November of 2001 and did not engage in
another extramarital reaionship after that time. October testified that he tried to make the marriage work
after he learned of the affair. Hewasinitialy upset about Anitra s affair but resumed sexud relaions with
her approximatdy two months after he learned of the affair. Both parties testified that the sexud relaions
continued until July of 2002.! The chancellor was presented with sufficient evidence that October
condoned Anitra s adultery.

1. WHETHER THE CHANCELLOR SAWARD OF VISITATION TO OCTOBERWASPROPER
113.  Thechancelor awarded October vistationwithhis childrenon Sunday and M onday of each week
and at other timesthat October’ s schedule permitted and the parties could agree. The chancellor awarded
Sunday and M onday vigitationbecause those were October’ s days off. October claims that the chancellor
erred by imposing vistation redrictions on his children and daims that the chancellor erred for dlowing his
wife to have custody of the children while she isworking.

14. Specificationof vigtationtimesare within the sound discretion of the chancellor. Cheek v. Ricker,
431 So. 2d 1139, 1146 (Miss. 1983). In the present case, awarding visitation on the days that October

does not work isalogica arrangement. The fact that Anitra has custody of the children on the days she

The testimony is conflicting as to when the sexud relaions ceased. October tetified that he
was not intimate with Anitraafter July of 2002. Anitra testified that the parties continued sexud
relations until she moved away from the marital domicile in early 2003.
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works does not condtitute arestrictionon October’ svistationrights. Thetestimony asto the parties work
scheduleswasthat October hddd anight job at a casino while Anitraworked M onday through Friday during
the day and was able to take care of the childrenduring the evening. The chancellor placed no restrictions
on October’svidtation. October is not restricted to supervised vidtaionor vigtationinonly one location,
nor is he denied overnight vigtation. This issue iswithout merit.

V. WHETHER THE COURT PROPERLY ADMITTED ANITRA’S MEDICAL RECORDSINTO
EVIDENCE

15.  When October kicked Anitra during her pregnancy, she obtained medical care from her
obgtetrician.  She submitted the obstetrician’s notes into evidence. She aso submitted into evidence the
medica records of her emergency room visit and follow-up vist fromthe atercation involving October’s
then-girlfriend. October objected to the admission of the medical records because he claimsthey were not
properly authenticated.

16. TheMissssppi Supreme Court has held that medica records conducted inthe regular course of
business are admissble under the business records exception to the hearsay rule. Cassiberry v.
Schlautman, 816 So. 2d 398, 403 (1118) (Miss. Ct. App. 2001) (citing Jones v. Hatchett, 504 So. 2d
198, 202-03 (Miss. 1987)). Accordingly, such records must be admitted by awitnesswho isfamiliar with
the contents, terms, and meaning of the record. Flowers v. State, 773 So. 2d 309, 322 (177) (Miss.
2000). Inthe present case, the medica records were admitted soldy through Anitra's tetimony. She
tedtified that she went to her respective doctors' offices during the week of trid, that she requested her
medical records, and that the records she obtained were the records she wished to submit into evidence.
Such testimony does not establish that the medica records submitted into evidence possessed indicia of

trustworthiness. Butler v. Pembroke, 568 So. 2d 296, 299 (Miss. 1990).



117.  “Wherecorroborative evidence exiss and the hearsay evidenceismerdy cumulative, the admisson
may behddtobeharmless” Young v. State, 679 So.2d 198, 203 (Miss. 1996) (citing Jones v. State,
606 So.2d 1051, 1057 (Miss.1992)). In the present case, the medical records admitted into evidence
were cumulative. Anitraintroduced the medica records for the purpose of proving that she was entitled
to adivorce onthe grounds of habitud crud and inhumentreatment. Shedso cdled withesseswho verified
that they had seen bruises on Anitra and who described Anitra's injuries in detail. The admission of
Anitral s medica records was harmless error.

118. THEJUDGMENT OF THECHANCERYCOURT OFADAM SCOUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING,C.J.,,LEEANDMYERS,P.JJ.,GRIFH-IS BARNESAND ISHEE, JJ., CONCUR.
IRVING, J., DISSENTSWITHOUT SEPARATE WRITTEN OPINION.



